ANDRES Z. SILVA, MAYOR RICHARD F. MCINTURFF, ADMINISTRATOR

Phone (575) 546-8848 + Fax (575) 546-6442
E-MAIL: deming@cilyofdeming.org + Website: www.cityoideming.org
P.O. BOX 706 . DEMING, NEW MEXICO 88031
POPULATICON 14,000

CITY COUNCIL

Special Meeting
November 12, 2010
8:30 A M.

AGENDA
Call to Order / Pledge of Allegiance
Open Special Session

1. Resoclution to Consider an Inducement of Industrial Revenue Bonds for An Economic
Development Project on Behalf of Sundrop Fuels, Inc.
2. Adjourn Meeting

The Next Special City Council Meeting is scheduled for November 19, 2010 commencing at 10:00
a.m.

The Next Regularly scheduled workshop/meeting is December 13", 2010 commencing at 4:00 p.m.
and 6:00 p.m.

City Council Special Meeting Agenda November 12, 2010 Page 1




MEETING MINUTES
November 12,2010

Council Andres Z. Silva, Mayor William Shattuck, Mayor Pro Tem

Present: Joe “Butter” Milo, Councilor Linda Enis, Councilor David Sanchez, Councilor
Absent;
Staff Richard F. McInturff, Administrator Mary Jo Valdez, Deputy Clerk
Present: Wesley Hooper, Project Coordinator Louis Jenkins, Public Works Director
Edgar Davalos, Fire Chief
Jim Foy, City Attorney

Mayor Silva led the pledge of allegiance and called the meeting to order at 8:30 a.m.

1. Resolution to Consider an Inducement of Industrial Revenue Bonds for An Economic Development

Project on Behalf of Sundrop Fuels, Inc.

Mr. McInturff explained that there is a revised version in addition to the original version included in the
packets. Mr, McInturff stated that the differences between the two versions ate located in the heading, with
the amount having been changed to $350,000,000; the last “WHEREAS” on the first page has an amount
specified of $250,000,000; Section 5. on page five has been re-edited but the sense of the section remains the
same.

Mr. MclInturff stated that the purpose of the resolution is to cooperate with a request by the company
so they can go forward with an application to state for an allocation of private activity bonds. Mr. Melnturff
stated that the State Investment Council is comprised of the Governor, Lt. Governor, the State Treasurer, and
four appointed officials. Mr. McInturff stated that the company wishes to meet with the officials {o obtain an
allocation assigned to their project in December., Mr. Mclnturff stated that they are requesting the resolution
before the Thanksgiving holidays to start the process.

Mr. MclInturff stated that the State receives $250,000,000 annually in tax exempt allocations; of which
most goes to housing, Mr. McInturff stated that there is $130 million remaining; adding that the allocation
they are applying for will expire if they are not awarded. Mr. McInturff stated that the allocation is in the form
of an Industrial Revenue Bond which will be worded to also quality for a private activity bond. Mx. McInturff
stated that the resolution would not create liability for the City and will not legally bind the City to go
forward. Mr. McInturff stated that the resolution shows the State that the City supports the project.

Mayor Silva noted a typographical error on page 2, under the last “WHEREAS”, on the fourth line that
states “project of be financed” and seems as if should read “to be financed”. Mr. McInturff stated that the
motion can include language to make the edit discretionary since both patties have bond atiorneys that have
reviewed the resolution.

Councilor Enis motioned to approve the resolution to consider an inducement of Industrial Revenue
Bonds for an economic development project on behalf of Sundrop Fuels, Inc. and to allow a discretionary edit
on page 2 under the fourth line if the attorneys agree that it should read “to” instead of “of” as per the revised
version dated November 12, 2010, second by Mayor Pro Tem Shattuck; carried unanimously.
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RESOLUTION NO. , 0 - 50

A RESOLUTION DECLARING THE INTENT OF THE CITY OF DEMING, NEW MEXICO

TO ISSUE INDUSTRIAL REVENUE BONDS ENTITLED CITY OF DEMING, NEW
MEXICO INDUSTRIAL REVENUE BONDS (SUNDROP FUELS, INC. PROJECT), SERIES
2011, IN AN AGGREGATE PRINCIPAL, AMOUNT UP TO $350,000,000 IN CONNECTION
WITH A PROPOSED PROJECT LOCATED IN THE CITY OF DEMING, NEW MEXICO,
FOR THE PURPOSE OF INDUCING SUNDROP FUELS, INC. OR ITS SUCCESSORS OR
ASSIGNS, TO ACQUIRE, CONSTRUCT AND EQUIP THE PROJECT AND TO
REIMBURSE TEMPORARY ADVANCES MADE FOR CAPITAL EXPENDITURES FROM
PROCEEDS OF THE BONDS AND RELATED MATTERS.

WHEREAS, the New Mexico legislature has passed the “Industrial Revenue Bond Act”
(the “Act™), Sections 3-32-1 to 3-32-16 inclusive, NMSA 1978, as amended, which authorizes
the City of Deming, New Mexico (the "City”) to issue industrial revenue bonds and to acquire
projects as defined in the Act; and

WHEREAS, the City desires to promote industry and develop trade or other economic
activity to secure and maintain a balanced and stable economy in the City and to promote public
health, welfare, safety, convenience and prosperity; and

WHEREAS, Sundrop Fuels, Inc., a Delaware corporation (together with its successors
and assigns, the “Company”), has made a proposal to the City (the “Proposal”) whereby the City
will acquire buildings and equipment located in the City of Deming, New Mexico, which will
constitute an indusirial development project (the “Project”); and

WHEREAS, the issuance of its industrial revenue bonds in one or more series (the

“Bonds”), including one series in an amount of up to $250,000,000 which is expected to qualify




as "exempt facility bonds" as described under Section 142(a) of the Code (as defined below) (the
"Exempt Facility Bonds"), by the City to finance all or a part of the Project, will constitute one of
the inducements whereby the Company will determine to acquire, construct and equip a facility
in the City; and

WHEREAS, the City Council (the “Council”) of the City constitutes the governing body
of the City within the meaning of the Act; and

WHEREAS, the Project has been considered by the Council and it has been concluded
that the Proposal and Project will promote the local health, general welfare, safety, convenience
and prosperity of the inhabitants of the City, and the Council desires to indicate its intent to
proceed with the issuance of the Bonds for the financing of the Project; and

WHEREAS, concurtently with the issuance of the Bonds, the Company will enter into a
leasing or other financing agreement with the City providing for the payment of lease rentals or
other payments on the Project sufficient to pay the debt service on the Bonds, subject to the prior
adoption by the Council of an ordinance and, if necessary, a pricing resolution, approving such
agreement and authorizing issuance of the Bonds (collectively, the “Bond Ordinance”); and

WHEREAS, pursuant to Section 1.150-2 of the Treasury Regulations (the “Regulations”)
promulgated under the Internal Revenue Code of 1986, as amended (the “Code™), the issuer of
“private activity bonds,” within the meaning of the Code, may make a declaration of official
intent with respect to expenditutes relating to a project to be financed with private activity bonds
under the Code, thereby allowing a borrower such as the Company to reimburse itself out of the
proceeds from the sale of private activity bonds for expenditures made within 60 days prior to

the declaration of official intent; and




WHEREAS, in order for the Exempt Facility Bonds to be issued as tax-exempt private
activity bonds, the City must apply for and receive from the New Mexico State Board of Finance
an allocation of “private activity bond volume cap” in an amount equal to the par amount of the
Exempt Facility Bonds to be issued as tax-exempt private activity bonds; and

WHEREAS, the New Mexico State Board of Finance requires that an application for
volume cap be accompanied by a copy of inducement resolution, certified by an official of the
City; and

WHEREAS, this resolution, as it expresses the intent of the City to issue the Bonds, is
intended to be the inducement resolution required to be submitted to the New Mexico State
Board of Finance; and

WHEREAS, the City and the Company understand that the adoption of this Resolution
shall not obligate the City to issue the Bonds except in full compliance with the termis of the
Bond Ordinance adopted by the City prior to the issuance of the Bonds and related bond
documents in form satisfactory to the City.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL, THE
GOVERNING BODY OF THE CITY OF DEMING, NEW MEXICO:

Section 1. All actions (not inconsistent with the provisions hereof) heretofore taken by
the Council and the officers and employees of the City, related to the Proposal, the acquisition of
the Project, and the sale and issuance of the Bonds therefor, be and the same hereby are ratified,
approved and confirmed.

Section 2. The Council understands that:

(A) The Project will consist of a solid waste disposal and fuel synthesis processing

facility.




(B)  The maximum aggregate face amount of obligations to be issued with respect to
the Project is $350,000,000.

(C)  The initial developer of the land and buildings for the Project will be the
Company.

(D)  The initial operator of the Project will be the Company.

(E)  The location of the Project is in Luna County, within portions of Section 18, the
North % of Section 19, the Northwest quarter of Section 20 and the Southwest quarter of Section
17, in Township 23 South, Range 9 West, N.M.P.M. generally lying west of Peru Mill Road and
North of the Mimbres River and certain parcels adjacent to such property (the "Project Site").
The Project Site is within the city limits of the City of Deming, New Mexico.

Section 3. In order to promote the local health and general welfare, safety, convenience
and prosperity of the inhabitants of the City, it is the Council’s intent to take all necessary and
advisable steps to effect the issuance of the Bonds in an aggregate principal amount up to
$350,000,000 in order to defray part or all of the costs of the Project. The Bonds, in one or more
series, are to be entitled substantially as follows: “City of Deming, New Mexico Industrial
Revenue Bonds (Sundrop Fuels, Inc. Project), Series 2011.” The Company intends that the
Exempt Facility Bonds to be used to finance the Project are to be “qualified private activity
bonds” within the meaning of the Code, the interest on which is to be excludable from gross
income for federal income tax purposes under Section 103 of the Code. This expression of the
Council’s intent is conditioned upon the issuance of the Bonds on or before three years from the
date of the adoption of this Resolution.

Section 4. The City hereby declares its intent to reimburse, or to cause the Company to

reimburse from the proceeds of the Exempt Facility Bonds, all “original expenditures,” within




the meaning of Section 1.150-2(c) (1) of the Regulations, made by or on behalf of the Company.
Subject to the provisions of Section 9 below with regard to adoption of the Bond Ordinance, the
City hereby finds that its expectations of making, or of having the Company make, a
“reimbursement allocation,” within the meaning of Section 1.150-2(c) (1) of the Regulations,
with respect to all original expenditures made by or on behalf of the Company with respect to the
Project, are reasonable in that it has received assurances from the Company that the Project has
been developed and approved by the Company, plans and specifications are under preparation
and the Company has already made significant expenditures with respect to the Project, and that
the Company presently intends and reasonably expects to participate in a taxable or tax-exempt
borrowing within 18 months of the date of the expenditure of moneys on the Project or the date
upon which the Project is placed in service or abandoned (but in no event more than three years
after the date of the original expenditure of such moneys), and to allocate a portion of the
proceeds thereof to reimburse the Company for its actual expenditures in connection with the
Project. The Council has been advised that all of the capital expenditures covered by this
Resolution were made not earlier than 60 days prior to the date of this Resolution or will be
made after the date of this Resolution but prior to the issuance of the Bonds.

Section 5. The Council, with the assistance of the Company and bond counsel, will cause
a public hearing to be conducted on the issuance of the Exempt Facility Bonds after reasonable
public notice in accordance with Section 147(f) of the Code. The City hereby designaics as
hearing officer for the purposes of the public hearing any one or more of (i) the members of the
Council sitting and present at a mecting called for the purpose of holding a public hearing for
such purpose, or (ii) the Mayor of the City, to conduct a “public hearing,” within the meaning of

that Section, with respect to the Project, and bond counsel is hereby authorized and directed to




take all such actions as may be reasonable or necessary to schedule and cause the public hearing
to be conducted. Additionally, upon request of the Company and bond counsel, the City will
cooperate with the Company in making an application for an appropriate allocation of the
“private activity bond volume cap,” within the meaning of and as required by Section 146 of the
Code, as such allocations are governed by Section 6-20-1 et seq., NMSA 1978, as amended, and
regulations of the New Mexico State Board of Finance.

Section 6. The Bonds for the acquisition and construction of the Project shall be payable
from the revenues of the Project or other moneys payable by the Company, with respect thereto,
and shall not constitute a debt or indebtedness of the City within the meaning of any provision or
limitation of the Constitution or statutes of the State of New Mexico. In addition, if the Bonds
are issued, the Company shall indemnify and hold harmless the City, the Council and their
respective officers, employees, designated representatives and agents (collectively, the
“Indemnified Persons™) from and against any liability to the Company, or to any third parties that
may be asserted against the City with respect to the City’s ownership of or leasehold interest in
the Project or the issuance of the Bonds. Nothing contained in this Resolution or in any other
instrument shall be considered as obligating the City to any pecuniary liability or a charge upon
the general credit of the City or against its taxing power, it being understood that no costs are to
be borne by the City and that all costs incurred by the City in connection with the Bonds are to
be promptly reimbursed by the Company. The City’s adoption of this Resolution shall not be
deemed a conclusion or expression of approval by the City or any Indemnified Person of the
Company or the Project.

Section 7. The Company as agent for the City and consistent with Taxation and Revenue

Department Regulation 3.2.212.22 NMAC Renumbered, will acquire the Project. The Company




will as agent for the City, and consistent with New Mexico State Law, request delivery of Type 9
Nontaxable Transaction Certificates (“Certificates”) for the Project from the Taxation and
Revenue Department. The Company will deliver a Certificate to each person selling tangible
personal property to the Company for the Project as applicable under the New Mexico Gross
Receipts and Compensating Tax Act. For this purpose, by adoption of this Resolution, the City
authorizes the Company to act as agent for the City. The Company shall not use the Certificates
other than for the purchase of capital equipment and other tangible personal property, nor shall
the Company use such Certificates after the completion of the Project. Prior to the use of such
Certificates by the Company as agent for the City, the Mayor and the Company will agree to
certain procedures regarding the use of the Certificates and protection of the City from any
unfunded tax liability.

Section 8. The Councilors and other appropriate City officials and employees are hereby
authorized and empowered to take such steps and to do such things as may be necessary to
achieve the purposes of this Resolution; provided, however, the issuance of the Bonds and the
execution and delivery of any documents to which the City is a party in connection therewith
shall be subject to the approval and authorization of the Council pursuant to the Bond Ordinance,
to be adopted following public notice of the Council’s intent to adopt such Ordinance at least
fourteen (14) days prior to the consideration of the Ordinance by the Council at a public meeting,
such public notice to specify the time, date and place of the Council’ s meeting. In particular, no
provision of this Resolution shall in any way obligate the City or any other person to issue the
Bonds, any other bonds or in any way finance the Project; and the City retains full and complete

discretion with respect thereto. The City anticipates that the approval and issuance of the Bonds




will be subject to the City and Company negotiating and agreeing upon a payment in lieu of
faxes.

Section 9. This Resolution shall not give rise to a pecuniary liability of the City and shall
not give rise to a charge against its general credit or taxing powers.

Section 10. If any section, paragraph, clause or provision of this Resolution shall for any
reason be held to be invalid or unenforceable, the invalidity or unenforceability of such section,
paragraph, clause or provision shall not affect any of the remaining provisions of this Resolution.

Section 11. All orders and resolutions, or parts thereof, in conflict with this Resolution
are hereby repealed; this repealer shall not be construed to revive any order, resolution or part
thereof, heretofore repealed.

PASSED ADOPTED, SIGNED AND APPROVED this 12th day of November, 2010.

Andres@;_s/il}%, Mayor

Richard F. Mclntulff Clty Cielk

APPROVED AS TO FORM:

.

City ﬂttorg@f
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2. Adjourn Meeting
With no further business to conduct, Councilor Milo motioned to adjourn the meeting at 8:39 a.m,,
second by Councilor Sanchez; carried unanimously.

The Next Regular City Council Workshop and Meeting are scheduled for December 13" 2010 commencing
at 4:00 p.m. and 6:00 p.m. respectively.
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